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fundamental principle may be permitted. If the absolute prohi- 
bition in the Kentucky statute against the exaction of greater 
charge for the shorter than for the longer haul is not wanting in 
due process, a fortiori a prohibition which is qualified by authority 
reposed in an administrative tribunal to grant relief in special cases 
would seem entirely valid. Even if it appeared that the conditions 
upon which the commission granted relief were subject to legiti- 
mate criticism, it would seem that all such objections are properly 
to be addressed to the discretion of the commission rather than the 
court. 

A. P. M. 

Constitutional Law : Due Process of Law : Act to Regu- 
late Commerce: Validity of Act of Congress Declaring Pipe 
Lines Common Carriers. — The Act to Regulate Commerce, as 
amended in 1906, extends the jurisdiction of the commission over 
corporations or persons engaged in the transportation of oil or 
other commodity (excepting water and gas) "by means of pipe 
lines .... who shall be considered and held to be common 
carriers within the meaning and purpose of this Act". 1 Pursuant 
to this authority, the Interstate Commerce Commission ordered 
various companies owning pipe lines which were employed in the 
transportation of oil to file their schedules of rates. 2 The Com- 
merce Court enjoined the enforcement of the commission's order, 
holding the statute obnoxious to the Fifth Amendment. 3 The 
United States Supreme Court has now reversed the Commerce 
Court and has allowed the commission's order to become effective 
in United States v. Ohio Oil Company* 

There can be no doubt that pipe line companies which have 
employed their facilities in the transportation of oil for the public 
generally, have acquired the status of common carriers. 5 It does 
not follow, however, that pipe lines which have never been dedi- 
cated to public use may be impressed into public service by mere 
legislative declaration. It is a fundamental concept that public 
service cannot be compelled, but that, on the contrary, "the service 
is voluntarily assumed". More specifically, the extraordinary 
obligations incident to a public calling attach solely as a result of 
a tender of public service. This tender may be either express 
or implied. Common practice or a public advertisement evidences 
an explicit "holding out".* The exercise of the governmental 

1 34 Stat, at L. 584, ch. 3S91, 1907 Comp. Stat. Supp. (N. S.) 892. 

2 In the Matter of Pipe Lines (1912), 24 I. C. C. 1. 

» Prairie Oil & Gas Go. v. U. S. (1913), 204 Fed. 798. 

*(1914), 34 Sup. Ct. Rep. 956. 

6 West Va. Transp. Co. v. Volcanic O. & C. Co. (1872), 5 W. V. 
382; Giffin v. S. W. Pa. Pipe Lines (1896), 172 Pa. St. 580, 33 Atl. 578. 

"Munn v. Illinois (1876), 94 U. S. 113, 24 L. Ed. 77; Ingate v. 
Christie (1850), 3 C. & K. 61; Sears v. Eastern R. R. Co. (1867), 14 
Allen 433, 92 Am. Dec. 780. 
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power of eminent domain or the acceptance of a franchise im- 
pliedly commits the beneficiary to public service. 7 In the instant 
case, however, certain of the respondent pipe line companies had 
never held themselves out to the world as common carriers, had 
never transported oil except that which they owned, were not en- 
dowed with and had never exercised the right of eminent domain, 
and had never received franchises from the state or a sub- 
division thereof. 8 Their facilities had been employed exclusively 
for the transportation of their own oil for their individual pur- 
poses. Upon principle it would seem difficult to sustain a statute 
investing an enterprise so conducted with the character of a public 
calling. The Supreme Court, however, solves the difficulty by 
holding that, inasmuch as the pipe line companies customarily 
transported oil of various producers, which they insisted upon 
purchasing before admitting to their pipes, they were common 
carriers in fact, although the formal status had been avoided. 9 
The enactment was, therefore, sustained as a declaration merely 
that pipe line companies which are in fact engaged in the trans- 
portation of oil as common carriers should be such in form and 
subject to the recognized obligations thereto attaching. 10 

Justice McKenna's dissenting opinion is predicated upon the 
view that a facility created or acquired for private purposes and 
always so employed may not be impressed by the federal govern- 
ment with the character of a public calling without violating the 
Fifth Amendment. 11 It will be difficult to find an effective answer 
to the pertinent suggestion in the dissenting opinion that, following 
this decision, Congress may supplement its action by enlarging the 
Commodities Clause of the Act to Regulate Commerce 12 to cover 
pipe lines, and thereby deprive the owners of pipe lines of the 
right to use their facilities for the specific purpose for which they 
were provided. While the dissenting opinion would seem to accord 
with accepted principles, it is apparent that, if the court is ever 
justified in regarding substance rather than form, the result 
reached in the instant case cannot be held unfortunate. There 
can be no doubt that the pipe line companies avoided the status 
of common carriers solely by their refusal to carry any oil except 



7 State ex rel. v. American etc. News Co. (1881), 43 N. J. L. 381; 
State v. Consumers' Gas Co. (1901), 157 Ind. 345, 61 N. E. 674. 

8 In the Matter of Pipe Lines, supra, 3; Prairie Oil & Gas Co. v. 
U. S., supra, 803. 

9 The statute is held inapplicable to one of the respondents (The 
Uncle Sam Oil Co.), it appearing that its pipe line was employed ex- 
clusively in moving oil from its own wells to its own refinery. Chief 
Justice White states, in a brief concurring opinion, that the Fifth 
Amendment would be violated if the statute were held applicable to 
this pipe line. (U. S. Ohio Oil Co., supra, 959.) 

10 U. S. Ohio Oil Co., supra, 958. 

11 Ibid, 959, 964. 

12 34 Stat, at L. 584, ch. 3591, 1907 Comp. Stat. Supp. (N. S.) 892. 



496 CALIFORNIA LAW REVIEW 

that of their ownership. This compelled producers to sell their 
product to the pipe line companies or to interests identified with 
them and thus tended directly to the condition of monopoly which 
the amendment of 1906 was designed to destroy. The case affords 
a happy illustration of the present marked disposition of the 
United States Supreme Court to save the constitutionality of 
remedial legislation, notwithstanding its vulnerability to attack 
upon technical grounds. 

The decision would seem to indicate that the recent Califor- 
nia statutes impressing pipe lines with the character of common 
carriers will be sustained. 18 

A. P. M. 

Constitutional Law: Regulation of Charges. — As early 
as the reign of Edward II we find an act of parliament regulating 
charges. 1 Gradually the scope of regulation was extended* until 
many of our present day subjects have their prototypes in the past. 
But regulation in those days proceeded, not upon the modern 
principle of public interest and welfare but upon the strange 
doctrine that every commodity has its just and true price, and that 
determination by public authority was the best way of getting at 
this price. 8 Although that doctrine has long been abandoned in 
England and the resulting statutes have been repealed, the final 
moulding of judicial opinion on the subject in the United States 
has been influenced by this medieval legislation. 4 

One of the earliest rate-fixing cases in the United States 
allowed the legislature to fix the tolls of a turn-pike corporation; 5 
since that time rate regulation has been exercised in an ever- 
increasing number of business enterprises — including telephone* 
and telegraph 7 companies, water, 8 gas 9 and electric light 10 cor- 
porations, and finally in the case of insurance companies. 11 The 



« 1913 Stats. Cal., chs. 285, 327. 
1 Freund, Police Power. § 374. 

2 6 Henry VIII, cap. 7, on regulating fares of Thames watermen; 
25 Henry VII, cap. 2, on regulating prices of victuals. 

8 Cunningham, Growth of English Commerce, vol. 2, p. 232. 
*Munn v. Illinois (1876), 94 U. S. 113, at p. 125, 24 L. Ed. 77. 

6 Perrine v. Chesapeake & Delaware Canal Co. (1850), 9 How. 172, 
13 L. Ed. 92. 

« Hockett v. State (1886), 105 Ind. 250, 5 N. E. 178, 55 Am. Rep. 201. 

7 Western Union Tel. Co. v. Myatt (1899), 98 Fed. 335. 

* Spring Valley Water Works v. Schottler (1883), 110 U. S. 347, 
28 L. Ed. 173, 4 Sup. Ct. 48. 

9 Richman v. Consolidation Gas Co. of N. Y. (1906), 100 N. Y. 
Supp. 81, 114 App. Div. 216; Johnston's Appeal (1886), 4 Sad. 215, 7 
Atl. 167. 

10 Cincinnati etc. R. R. Co. v. Village of Bowling Green (1879), 57 
Ohio St. 336. 

" R. R. Commission Cases (1885), 116 U. S. 307, 325, 331, 29 L. Ed. 
636, 6 Sup. Ct. Rep. 334; Smyth v. Ames (1897), 169 U. S. 466, p. 523, 
42 L. Ed. 819, 18 Sup. Ct. Rep. 418. 



